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SOCIAL MORES, LEGAL ANALYSIS, AND THE JOURNAL 

Ever since its foundation in 1890 it has been the policy of the Yale 
Law Journal to represent in all its phases the work done in the Yale 
Law School. For many years this has included a critical review of 
current decisions and the publication of articles by scholars and jurists 
in the fields of modern American law, Roman law, comparative law, 
and legal history. It has been the purpose of the Journal thus to aid 
in the improvement of legal education, to further the development of 
our law as a system, and to do its part in bringing about a consistent 
and satisfactory application of the law to the actual circumstances of 
life. 

In the last few years this general purpose has certainly been inten- 
sified, especial emphasis being placed upon two matters: The first 
of these is that the rules of human action that we know as law are 
constantly changing, that no system of human justice is eternal, that 
law forms but a part of our ever-changing §ocial mores, and that it is 
the function of lawyers, of jurists, and of law schools to cause the 
statement and the application of our legal rules to be in harmony with 

[83] 
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the mores of the present instead of those of an outgrown past. The 
second matter upon which emphasis has been placed, and the one per- 
haps which has been most obvious in recent pages of the Journal, has 
been the necessity of a more exact terminology leading to a more 
accurate legal analysis. 

In the second of these two matters the work of the Journal received 
a tremendous impetus from the personality and the work of the late 
Professor Wesley Newcomb Hohfeld of Yale. Like him there are 
many who have realized that our existing terminology is grossly 
defective, that our current legal concepts are complex and shifting 
in character and content, and that we should have at our command 
legal concepts more fundamental in character. 

Many jurists have taken long steps in the right direction. But to 
the Journal it has seemed that it is Professor Hohfeld's articles on 
Fundamental Legal Conceptions as Applied in Judicial Reasoning 1 
that clearly open the way to the improvement in legal analysis and to 
the eventual restatement of the law for which all legal thinkers have 
been yearning. Professor Hohfeld did not either discover or invent 
the concepts or the terms in which they are expressed, but he isolated 
them and fixed their meaning. By arranging them ingeniously in a 
series of correlatives and opposites, he made possible an exactness in 
legal concept, an invariability in usage, and an analysis of the complex 
into the simple. 2 To the Journal it seems that no restatement or 
reclassification or codification of the law should be undertaken except 
with the aid of Professor Hohfeld's fundamental legal conceptions. 
A restatement that is constructed out of such complex conceptions of 
such shifting content as "property," "rights in rem," "trusts," "con- 
tract," "quasi-contract," will amount to little more than another com- 
mercial encyclopedia. A reclassification that continues to insist upon 
the supposed "fundamental" difference between equity and common 
law, while quite properly forgetting the once-supposed "fundamental" 
differences between them and the law administered by the admiralty, 
the church, the courts of the merchants, the city courts, and the local 
courts, can no longer properly be regarded as a desirable reclassifica- 
tion. It will be soon enough to talk about restatement and reclassifi- 
cation when the teachers of law, the judges, the law writers, and the 
more intelligent lawyers are familiar with the simple concepts arranged 

1 (1913) 23 Yale Law Journal, 16; (1917) 26 ibid., 710. 
= Professor Hohfeld's arrangement is as follows : 

right privilege power immunity 



1 no-right duty disability liability 

Jural Correlatives i right privilege power immunity 

\ duty no-right liability disability 

The Journal expects to publish during the year short comments explanatory 
of each of these fundamental conceptions. Of course the original articles them- 
selves by Professor Hohfeld should be given the most intensive study. 
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by Professor Hohfeld and understand the revolution they work in 
legal analysis. 

In any event, we must realize and confess that no restatement or 
classification is final. If our ancestors supposed "justice" to be eter- 
nal and "law" to be a series of unchangeable a priori rules from which 
decisions of all special cases could be deduced, so also they supposed 
the world to be flat and to be the fixed center about which the firma- 
ment revolved. The world moves around the sun, for all that; and 
history affords the perspective in which we can observe that "law" 
changes with the mores of the community and that "the mores can 
make anything right." 3 No ingenious arrangement of fundamental 
legal concepts, no mere machinery or terminology, however exact, can 
determine for us what the existing law is or what we shall make it for 
the future. That will be determined, now as in the past, by the vary- 
ing feelings and customs and desires and needs of men. Hence those 
who state or who administer the law must be wise in the mores of 
their own times, must keep perpetually up to date. Restatement in 
accordance with new mores is legislation, and this is the function of 
writers and judges as well as of legislators. Judicial legislation is 
piecemeal and interstitial; 4 sometimes it is criticised as ex post facto? 
but it is experimental, eclectic, and rooted in experience; it affects 
only the parties litigant unless other judges believe in its wisdom ; and 
in any case it is unavoidable. The legislation of a law writer is syste- 
matic and wholesale; it may be too dogmatic and prejudiced and 
pedantic; but it is effective only so far as it is convincing to judges 
and lawyers. Parliamentary or popular legislation may be systematic 
or not, wholesale or retail. It, too, is effective only as it is construed 
and administered by judges and executives. If not in harmony with 
prevailing mores it becomes dead letter after doing greater or less 
damage. We can only pray for wiser legislators, whether they be 
popular, parliamentary, judicial, or pedagogical. 

The Journal solicits especially and expects to publish contributions 
making use of the new analysis and showing an understanding of the 
connection of the mores and the law, the mores of marriage and the 
family, the mores of production and business, the mores of organized 
human society. 

THE LAW SCHOOL 

The present year promises to be one of the best in the history of 
the School. The number of students registered is already larger than 
that just prior to the war, and the faculty is once more almost complete. 

8 See William G. Sumner, Folkways (1906) ; A. G. Keller, Societal Evolution 
(1915) and his article Law in Evolution (1919) 28 Yale Law Journal, 769. 

* Mr. Justice Oliver Wendell Holmes in Southern Pacific Co. v. Jensen (1916) 
244 U. S. 205, 221, 37 Sup. Ct. 524, 531. 

5 James C. Carter, Law: Its Origin, Growth, and Function (1907) 185. 



